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Y naucepramiiiHiii  poOOTI  3MIMCHEHO  KOMIUIEKCHE  JIOCHIIKCHHS
BJIOCKOHAJICHHSI TEOPETUKO-TIPABOBUX IMOJIOKEHb, (OPMYIIIOBAHHS MPOMO3UIIIN
10JI0 MPABOBOI0 3aXUCTY Ta 3a0€3ME€YEHHs IPAB IUTUHHA B YMOBAaX BIMCHKOBHX 11
Ha Jlonbaci.

ApPryMeHTOBaHO, 1110 T€HE3a, CYTHICTb, MTOHATTS Ta 3MICT MPABOBOTO CTATYCY
JTUTUHU HEPO3PUBHO TIOB’S3aHI 13 TOHATTSAM «IIPABOBOTO CTATyCy OCOOW».
Big3naueHo: mpaBOBUM CTaTyC JAUTHHU BUXOJIUTH 3a 3MICTOM Ta CYTHICTIO 3
MPaBOBOr0 CTaTyCy OCOOM, OJHAK MOT0 OCOOJHMBICTIO € Te€, IO MiJ MPaBOBUM
CTaTyCOM JUTHHHU CJiJI PO3YMITH TaKy >k CyKyIHICTb MpaB, CBOOO] Ta 000B’S3KIB,
K 1 I 0coOHW, TUIBKM OcoOnMBiI (cneuu@iuHi) mpaBa AiFOTh OO JOCATHEHHS
MOBHOJITTA. BCcTaHOBIIEHO, 1110 TiJT COIIaJIbHUMU I[IHHOCTSAMH MPABOBOIO CTATYyCY
JTUTUHU PO3YMIIOTh 3HAYUMICTh TMPAKTUYHUX 1 MPABOBUX 3aXOJIB JIEPKaBU B
3aJI0BOJICHHI MOTpeO AiTell, Akl nepeOyBaroTh y 30HI MPOBEJAECHHS BIHCHKOBOIO
KOH(JIIKTY, Ta THX, 110 OyJM MEpeMillleHI BHACIIIOK IbOTO KOHGIIKTY. BoHu
MOBUHHI MaTH CTaTyC OCOOJIMBOI KaTeropii JiTei, 1Mo moTpeOyoTh 3aXUCTy NpaB 1
CBO0OJ B yMOBax 30pOMHOr0 KOHQJIKTY, 3 HArojiocoMm, IO peajii CbOr0JICHHS
CTBOPIOIOTH 0OCTAHOBKY, B SIKiM 3A1MCHEHHS I€PKABHOI MOJITUKH 3 YTBEPKCHHS
NaHyBaHHS COIIaIbHUX I[IHHOCTEH caMme IMPaBOBOTO CTAaTyCy AUTHHH IOTpeOye
HEraiHOTO JIIEBOTO 1 peajibHOTO BIOCKOHAJICHHS.

3MiiiCHEHO aHaji3 MKHAPOAHOTO Ta BITYM3HSIHOTO HOPMATHBHO-TIPABOBOTO
MOTEHI1ay, 1110 CTOCYETHCS 3aXUCTY MPaB JUTUHU TiJ] 4ac BIMCHKOBOTO KOHQIIKTY

Ha JlonOaci. 3’sicoBaHO, IO OKPEMOTO 3aKOHOJIABUOTO aKTy IIOAO0 OCOOIMBOCTEM



3aXUCTY TpaB JITeH, SKi MOCTPaXKIaIu B pe3yJIbTaTi BINCHKOBUX JIii, 32 CiM POKIB
30poiiHoro KoHGIIKTY B YKpaiHi He yxBajeHo. [IpoaHanizoBaHO BHECEHHSI 3MiH 10
3akoniB Ykpainu «IIpo oxopony autuncTBa», «IIpo BHECEHHs 3MIH 0 JESKHX
3akoHIB YKpaiHU 11070 MOCHUJIEHHS COILIAJIbHOTO 3aXUCTYy Ta MIIATPUMKY CiMell 3
JTITbMW», BCTAaHOBJICHO, IO BKa3aHI 3MIHM 3a3HAYCHY TPABOBY CHUTYaIlilo
PEryJIIOI0Th HE B IOBHOMY 00CS31.

Po3risiHyTo CyTHICTH TpaB JIUTHHU B YKpaiHi SK «HOBY aKCIOJIOT1HO»
JIEMOKPAaTUYHOTO PO3BUTKY B YMOBAaX II00ali3allifHUX BUKJIHMKIB. BuzHaueHo, 1o
IT1JT aKC10JIOTIE0 TIpaBa 3arajoM po3yMiIOTh ITO3UTUBHY POJIb IIpaBa y 3a0BOJICHH]
noTped y4aCHUKIB CyCHUIBHOTO XUTTS. BUXoas4u 3 bOro, BUOKPEMIICHO, 1110 ITi]T
nmpaBaMHd JUTHHU SK «HOBOIO aKCIOJIOTI€I0» CYYaCHOTO JEMOKPATHYHOTO
CYCIIUJIbCTBA, CHII PO3YMITH MOXJIMBICTH OYAb-SKOTO CYCIUIBCTBA 3a/10BOJBHSTH
OCHOBOTIOJIOXkHI MpaBa Ta CBOOOAM JITEH HA KUTTS, 3I0POB’ 51, OCBITY, TOBHOLIIHHU I
PO3BUTOK SIK 3aIIOPYKY PO3BUTKY MalOyTHHOTO KOXKHOI epkaBu. JlocaimkeHo, Mo
mpaBa JiTei, siKi nmepedyBaloTh Ha TEPUTOPIi BIHCHKOBOIO KOH(IIIKTY, B Cy4aCHUX
yMOBax TIJIoOam3aliiHUX BUKJIMKIB B YKpaiHi, nepe0yBalOTh B MNPOTUPIUYl 13
pealbHUMHU HasBHUMM TMpoOJjeMaMud 1 € BKpail Bpa3IMBUMH, ICHYIOTH 3a
HEJJOCKOHAJIOCT] Ta HEaIeKBATHOCTI IOPUAMYHUX MEXAHI3MIB IXHBOTO 3aXHCTY.

3’dcoBaHO, IO B YKpaiHl J0CI BIACYTHIM JOKYMEHT 13 KOHKPETHUM
MIEPEIIIKOM 3aXOJ1B, SIKUW 3a0e3MeunB O 3a/1eKIapOBaHi MEAUYHY, ICUXOJIOTIYHY,
MeJaroriyHy peadiTiTalio Ta COLIANIbHY pPEeIHTerpaliio JiTed, 10 MOCTpaKaaiu
BHACJIIIOK BICHKOBUX JI1H 1 30pOMHMX KOH(IIKTIB, TaKa CUTYyallisl € HOBOIO B KOJII
CYCIUJIBHO-TIPABOBUX MPOOJIEM HAIIOTO CYCIIILCTBA.

BuzHaueHO TOHSATTS Ta alTOPUTMH 3aXUCTy NpaB AUTHHU. BUABICHO pi3HI
0araToBEeKTOpHI MEpeayMOBU 1 (PaKTOpH MOPYIIEHHS MpaB Ta CBOOOJ JUTUHU B
yMoBax TiOpuaHoi BiiHM Ha Cxomi Ykpainu. PeanbHa BiAMOBIZAIBHICTH 3a I
3JIOYMHHM TIOBWHHA MiAMAJaTH TiJ TMOHSATTS «BINCHKOBHH 3JI0YWH, CKOEHHH TIPH
OOTSDKIIMBUX OOCTaBMHAX», Ta MiJ FOPUCAUKIIIO MDKHAPOIHOTO BIHCHKOBOTO
TpuOyHay. AHani3 MIXKHaApPOJHOTO HOPMATUBHO-IIPABOBOTO MOTEHIIATY Y TaKOMY

KOHTEKCTI 3aCBIIUYy€ NEKJIApaTUBHICTh YXBAJIEHUX HOPM, MUTAHHA IIOJ0 3aXUCTY



MpaB JIUTUHU B YMOBaX BIMCHKOBOTO KOH(IIKTY (TiOpHAHOI BIHHM) B KOHKPETHIM
MOCTaHOBII HE PO3MISIAAIOTHCS. Y ChOTOIHINIHIX peaisx, BeJeHHS MOPUIHIUX BOEH
pizHuX PopM 1 MeTo1iB, €()EeKTUBHI KOMIUJIEKCHI MIpH 13 3a/IiTHHAM yCiX JepKaBHO-
MIPaBOBUX KOHCTPYKIIIH, MEXaHI3MIB Ta 1IHCTPYMEHTIB Ha MI>KHAPOJHOMY PIBHI HE
3ACHIOETHCS, MIITBEPKEHHIM 1IbOMY € TiOpuaHa BiitHa Ha Cxoai YkpaiHu, sika
TpPUBAE BXKE BOCBMHUHM PIK, 1 3 KOXHUM JHEM KUIBKICTh JIOACHKUX >KEPTB Ta
YKaxXJIMBUX HACHIJIKIB TIIBKH 30UIBIIYETHCS, a 1X MPOJOBXKEHHS Ma€ HE3BOPOTHI
CHCTEMHI MTPOLIECH.

[IpoanasizoBaHO B IJIOMIMHI PI3HUX TEMAaTUYHUX HaIpaBJieHb Ta KPUTEPIIB,
mo Pana besnexku OOH y nmutaHHAX 3aXucTy mpaB, CBOOOJ 1 TapaHTI IUTUHU B
yMOBaxX BIMCHKOBOTO KOH(IIKTY Ma€ CUMBOJIYHI ()OPMH BIUIMBY Ha HEraTUBHI
mpoiecu, €  OOTSKIMBOIO, HOPMATHUBHO-TIPABOBI ~ MEXaHI3MHU  BpPaXKEHI
bopMaNbHICTIO, JEKJIAPATUBHICTIO, CKJIAJHICTIO TIPOIECIB, 110 TMOPOIKYE
O€3BIMOBIIAJBHICTG 1 YHUKHEHHS KPUMIHAJIBHOTO IOKAPAHHSA BIMCHKOBUX
3JIOYMHIIB Y MI>)KHAPOJIHOMY BIMCHKOBOMY TpUOyHaI. 3apONOHOBAHO MPOBEICHHS
iHcTuTyliitHOT pedopmu Pagu besneku OOH, ynockoHaneHHsi opraHizaiiiiHUX
CTPYKTYp VYIpPaBIiHHS, YKOMIUIEKTYBaHHA TpodeciiHuMu Kaapamu, HaJTaHHS
KOHKPETHUX KOMMETEHUIN 1 (YHKLIA, y YAaCTUHI HE TUIBKM NpEeIMETa Haloro
JOCHIKEHHS, a 1 3HAaYHO MIHUPIIE, [0 CTOCYETHCS HAOOMITUX TPOOJIeM ChOTOACHHS
B IIUTAHHSX CBITOBOI O€3MEKH 1 MUPY.

3niiiCHEHO aHali3 3a pI3HUMU TEMAaTUYHUMHU KPUTEPISIMH  TOHATTA
0CcOOMBOCTI 3a0€3MEUEHHs 3aXUCTY MpaB 1 cBOOOA AUTHUHU B yMOBaX TiOpUIHOI
BiifHH, 30KkpeMa Ha J[onOaci. 3anmpornoHOBaHO BBEJCHHS 10 HAYKOBOTO TUCKYPCY 1
HAYKOBOTO 000POTY MOHATTS «OCOOIMBOCTI 3a0€3MEUCHHS 3aXUCTy MPaB TUTHHH B
yMOBaxX BIMHMY» SIK OKpEMY IMPABOBY KaTETropiio, BPaxOBYIOUH OCOOJIUBICTH JAHOI
Kareropii (AMTUHM), 1i BPA3IUBICTh Y CTajli MOBHOIIHHOTO PpO3BUTKY Ta
PEPOraTUBHICTh MalOyTHHOTO JIEPIKABH.

Bcranosneno, mo came 0co0JMBICTh 3a0€3MeUeHHS MpaB 1 CBOOO TUTUHU B
yMOBaX BIHU MOBUHHA CTaTH OJHUM 13 OCHOBHMX 3ac00iB peamizaiii ¢pyukiiit OOH

HAa MDKHApOJHOMY PiBHI, a MPUHHATI HOPMATHUBHO-TIPABOBl aKTH TMOBHUHHI MaTu



000B’SI3KOBICTh BUKOHAHHS JUIsl KOKHOI JIepKaBU Yepe3 IMIUIEMEHTALll0 B YUHHE
HaIllOHAJIbHE  3aKOHOJABCTBO Ta  KOHKPETHY  IMIJIBUIEHY  KPUMIHAJIbHY
BIAITOBIJAJIGHICT, 3a 3JIMCHEHI BIMCBKOBI 3JIOYMHH, SKI NIANAJAI0OTh I
IOPUCIHKITII0 MDKHApOAHOTO KPUMIHAIBHOTO CYdY.

[IpoanamizoBaHo, 10 B CydYyaCHMX yMOBaX JWHAMIKH TIPOIECIB
r00amizaifHiX BUKIWKIB 1 MPOTUCTOSIHb MIXHAPOJHE TyMaHITapHE IPaBO
MOBMHHO BUCTYNAaTH SIK KOHIICHTPOBAHE BUPAKEHHS JIIOYMX IPaB, K e€(EeKTHUBHA
mpaBOBa OCHOBA JUIsi OYIb-AKOi JEMOKPATHYHOI Jep)KaBH CBITYy, 1€ YWHHE
3aKOHOJABCTBO Ta IPaBOBI HOPMH MOBHMHHI CTaTH MPIOPUTETHUMHU U BIJANOBIIATH
3arajbHOJIIOICBKUM JEMOKPATUYHUM IIIHHOCTSM.

VY NOpiBHSAJIBHO-NPABOBOMY AaCIIEKTI IMpoaHalli30BaHa W 3AllicHEHa crpoda
BHECEHHsI MPOMO3UIIIi II0JI0 3alPOBA/KCHHS] W MPUTATHEHHS 0 KPUMIHAIBHOT
BIJIMOBIJIAJIBHOCTI 32 KBaNi(IKYIOUOI O3HAKOK «3JIOUMHHI [I1i, TOB’s3aHl 3
pO3B’sI3aHHAM 1 BEJAEHHSAM TiOpuAHOI BIMHW». [IpomoHyeThCs BKIIOYUTH ii 10
NepeiKy MDKHApOAHUX BIMCHKOBHUX 3JIOYMHIB (BUOKPEMHUBIIU HOTO CYTHICTH 1
OCOOJIMBICTB), K1 MIANAJAIOTH MIJ IOPUCAUKIII0 MIKHAPOJHOTO KPUMIHAIBHOTO
cyny (Pumcekuii ctaTyTt CT. 5), IK OKpeMHUU TSHKKUWA BUJ BIHCHKOBOIO 3JIOUHHY,
pO3B’si3aHHS ¥ BeleHHs TiOpuaHO1 BiiiHU. Lle nacTe MOXIUBICTH €()EKTUBHOTO
MPOTUCTOSIHHA i CTBOPEHHS HAJICKHUX Oap’€piB y HEAOMYUIEHH] rOpUIHUX (Popm
ySIPMIJICHHSI HapOJIiB 1 JIepKaB CBITY, 3a0€3MeUnUTh HEIOTOPKAHICTh HAIllOHATBLHUX
TEPUTOPIH.

3ibpaHa 3 HaykKoBUX OOIMIMHUX BIAKPUTUX AaBTOPUTETHUX JIKEPEN
iHpopMmarlis, aHali3 YHHHOTO BITYM3HSHOTO W MIXKHAPOJIHOTO 3aKOHOJIaBCTBA,
aHaJITMKa HAsBHOI MPAaKTUKW MAarOTh MIJCTaBU BBa)aTH, 110 JCKJIApPaTUBHICTh
HOPMATHUBHO-TIPABOBO1 0a3u, PopMaIbHICTh, HEKOHKPETHICTh, MOJIBIMHI CTaHAAPTH
NOJIITUYHOTO MMCIIEHHS ¥ TPUUHATTSA pIllIEHb HA MIKHApPOJHOMY pPIBHI CIIOTh
HEraTUBI3M, HEJOBIPY /10 MDKHAPOIHOTO IpaBa, Jal0Th MOXJIUBICTh TPUBAJIOCTI
BilichbKOBOT arpecii Ha Cxoxi Ykpainu. lle € cnpaBxusa kpuBaBa karactpoda XXI
CTOJIITTS Ha Hallil IUIaHeTi, BifHA, sfka BXe Mae 1 1me Oyae MaTu CKJIajHi,

HEB1JIBOPOTHI HACHIIKY HE JIUIIE U1l Y KpaiHH.



Bupaineno Tta 371iiCHEHO HAyKOBHU aHalli3 OCHOBHHUX IIOJIOXKEHB (GopM 1
METO/I1B AISTILHOCTI My OJIiuHO1 aaMiHicTpallii y cdepi 3a0e3nedeHHs IpaB Ta CBOO0
JTUTUHU B YMOBax Ti0OpuaHOi BiiHM Ha JloHOAci B KOHTEKCTI 3arajlbHOBU3HAYCHHUX
MDKHApOJIHO-TIPAaBOBUX CTaHIApTIB, Yy KOpENdlii 3 mpouecaMu 00 €KTUBHOTO
PO3BUTKY, ONTUMI3alLii 1 peOopMyBaHHS OpTaHiB MyOII4HOI BJIaJX HA BCIX PIBHSX.
Pa3oM i3 TUM BHUKOPUCTaHHS IIMPOKOTO MacHuBY iH(opMallii, ompamnboBaHOi 3
BIIKPUTHUX JDKEPEl, JaJI0 MOXKJIMBOCTI 0 HAYKOBOI'O MOMIYKY AShIHIIIT 1 TUCKYPCY
PO3B’sI3aHHS JOCITIKYBAaHOI TEMATHKH 3 aKIEHTOM 3a3Hau€HHs MpoOJieMaTHUKU
JISTIBHOCT1 MyOJiyHO1 aaMiHIcTpallii B YKpaiHi, 10 BaXJIUBOCTI 3MIHU cTpaTerii
HOPMATUBHO-IIPABOBO1 IOKTPUHU YMHHOTO 3aKOHO/ABCTBA, MPABOBUKOPUCTAHHS 1
MPaBO3aCTOCYBaHHS B 3aXMCT1 3aKOHHUX 1HTEPECIB IUTHHHU, 1110 IOBUHHI HaJIEkKaTH
710 0COOJIMBOI KaTeropii mpas.

Harosomeno Ha notped1 BAOCKOHAJEHHS OpraHi3aliiHO-IPaBOBUX (OpM i
METO/IIB yIIpaBiiHHS, 3a0€3MeYeHHs MMpaB Ta CBOOO 1HAMBIAA, 30KpEMaA JUTHHH, B
yMOBax T1OpUHOT BIHU 3aCTOCOBYBATH MOCTIHI, KOHKPETHI MPAKTUKUA B3a€MOJII1
JUSTBHOCTI MyONIYHMX aJMIHICTpalliil Jaep>kaB, € HasiBHI 30pOilHI KOHQIIKTH
(xoHbepeHIIii, 3B1TH, 3aCIyXOBYBaHHS).

3anponoHOBAaHO BUIUIEHHS SIK OKpeMoi creru@ikamii B HAyKOBHX MiAX0Aax
JUSTIBHOCTI MyOJIIYHOI aaMIHICTpalii B yMoBax TiOpuAHOI BIMHU Ta €()hEKTUBHOTO
YIPABIIHCHKOTO BIUIMBY Ha BCIX PIBHAX BJIAJU B MUTAHHSIX 3aXUCTY MPaB 1 CBOOOT
JUTHUHHU MiJ 4ac BINCHKOBOTO KOH(IIKTY.

AprymMeHTOBaHO, 110 CaM€ BpaxXyBaHHS BUILIEOKPECIEHUX YMOB 1 TPOIO3ULI1H
JACTh 3MOTY 3alpoBaUTH B YKpaiHi Taki HallekHI Ta €(PEeKTHUBHI MiJIXO0IU
HOPMATHUBHO-TIPABOBOTO PO3BUTKY, SKI MO3UTHBHO BIUIMBATUMYTHh Ha (OpMHU Ta
METOJH JiSILHOCTI MyOJIIYHOT aMIHICTpaIlil Ha BCIX BIAIHUX IMA0JIIX 1 pIBHSX, IO
JaCTh 3MOTY MaKCUMAaJILHOTO 3a0€3MeYeHHsI CTAaHAapPTIB JIEMOKPATUIHOTO PO3BUTKY
VYKkpainu, HiBeIIOBaHHS 30BHILIHIX MPOSIBIB T1OpUAHOTO MPOTUCTOSHHA Ha CXOo1
Hammoi nepkaBu. BusHaueHo, mo mpaBa AiTeH, ki mepeOyBaloTh Ha TEPUTOPIT
MPOBEICHHS BIMCHKOBOTO KOHQIIKTY, B CyYaCHMX YMOBax Ijo0ani3auiifHux

BUKJIMKIB B YKpaiHi mepeOyBarOTh B MPOTUPIUUI 13 3araJbHOBU3HAHOIO KOHIICTIIIIEI0



aKcloJIOT1i MpaBa 1 € BKpai Bpa3JIMBUMHU, TOOTO ICHYIOTh 32 BIJICYTHOCTI FOPUJIMYHUX
MEXaH13MiB IXHBOTO 3aXHCTY.

OxpeclieHO TeOpeTUKO-TPaBOBI MPOOJIEMU AEMOKPATUYHUX TpaHChopMaliii
KOHCTUTYIIHHO-TIPABOBOTO 3a0€3MEUEHHs 3aXUCTy JITed B yMOBax BiIMCHKOBOT
arpecii Ha Jlorn6aci. Oco0auBy yBary npuIijieHO BUBYCHHIO MI>KHAPOHOTO JOCBITY
3 MPaBOBOTO 3a0e3MeueHHs peanizallii 3aXUCTy AiTeld B yMOBaX BO€HHUX MdiH 1
30poiHUX KOH(MIIIKTIB. Y X0 TOCTIHKEHHS 3a3Ha4eHO, 1110 TaKi ITpaBa 3abe3reueHi
JIOCTaTHBOIO KUIBKICTIO MDKHApOAHMX akTiB. Pasom 13 TuMm peamizaiiss BUMOT
3QJICKUTh Bl KpaiHW, il MOJITUYHOTO CTAHOBHIIA, MOJITHYHOI BOJII KEPIBHUKIB
JIep>KaBH Ta PiBHS ecKaiallii BINCHbKOBOTO KOH(IIIKTY.

[IpoanainizoBaHo, 0 YKpaiHO paTHU(PiKOBAHO HAHBAKIIMBILII MIKHAPOIHO-
MPaBOBl aKTH IOAO 3aXUCTy AITEH, sIKI MOCTpaKIaau y 30pOHHUX KOHQIIKTAX.
Opnak peamzamii 3axo/iB, HEOOXIMHUX y pasl parudikaiii, 3aBaxkae
HEBU3HAUEHICTh KIHIIEBOTO MPABOBOIO CTAaTyCy OKYIMOBAaHUX TEPUTOPIH, CTaTyCy
KpaiHu-arpecopa, OCTaTO4YHA MPaBOBa OLlIHKA OOMOBUX JiH, MO BiOYyBalOThCS Ha
JonOaci. Taka moniTuyHa Ta MpaBoBa OCOOIMBICTH MOPOKY€E OE3CUCTEMHICTD 11
VYpsny VYkpaiHu mon0 3aXMCTy MpPaBOBOro cTaTycy AiTedl. BusBneno, 1o
HACJIAyBaTH CLEHapiil Ta 10CBIJl MPABOBOI0 3aXUCTY TaKO1 KaTeropii [iTeu, sik 0yyo
3p0o0JICHO 1HIIMMHM KpaiHaMU, HEMAa€ MOXJIMBOCTI uepe3 OCOOJMBI MHUTAHHS
MOJITUYHOTO Ta HAIlIOHAJIBHOTO XapaKTepy.

OOrpyHTOBaHO TPOMO3ULI PO3POOKM MEXaHI3MIB, CIPSIMOBAHMX HAa
3MIITHEHHS JOBIPHW JO MpaB JIIOJAWHU Ta AUTHHH; TOJIMIIEHHS POOOTH 13 3aXUCTY
MpaB AITei; 3M1MCHEHHS MOHITOPUHTY Ta PO3CIIiIyBaHHS MOPYIICHUX MPaB AUTHHH,
JIOTIOMOTH TPABOOXOPOHHUM OpTaHaM YKpaiHM B PO3BHUTKY MOKYMEHTYBaHHS Ta
pPO3CIIiIyBaHHS HEIOTPUMAHHS TMpaB JIITeH, IO TIOB’S3aHi 3 BIMCHKOBUM
KOH(IIKTOM BIJMOBIAHO JO MDKHAPOJHUX CTAHAApPTIB, B TOMY YHCII
MiXHapOJHOTO KPUMIHAIBHOTO Cyay; pO3pOOKM TPEHIHTIB PI3HUX PIBHIB, SKi
OynyTh ajanToBaHI JO YKpaiHCHKOTO 3aKOHOJABCTBA I BHUCOKOIOCAOBIIIB,
aJIMIHICTPAaTUBHUX Ta COLAJIbHUX MPAIIBHUKIB, MCHUXOJIOTIB; B paMKaX CyJIOBOi

pebopMu HamaBaTH TaKy MIATPUMKY, 1100 TIpaBoCcyAs YKpaiHH MOTJIO



po30yZOBYBaTH CBOIO CIPOMOXKHICTH BHINIYBaTH THTaHHS, TIOB’S3aHI 3
KOH(IIKTaMHU.

BreceHo mpormoswminii 3ampoBaaidTH HAIlIOHAJTBLHUN MEXaHi3M CTBOPCHHS
eqnHO1 0a3u OO0JiKy AiTed, 10 TMOCTpaKJaJd BHACHIJOK arpecii, Ta €IMHOTO
3aKOHOJIABUOTO aKTy I 3a0e3MeyeHHs] OTPUMaHHS BCIMa KEPTBAMHU-IITHMU
BICHKOBOTO KOH(IIIKTY BIAMOBIAHOTO €(QEKTUBHOTO JOCTYyIy JO 3aco0iB
3aKOHOTBOPYOT'O 3aXUCTY IXHBOTO CTATYCY, BKIIFOUAIOYH KOMIUICKCHY peabiiTallito,

PECTUTYIIII0, KOMIICHCAIIIIO Ta TapaHTii BUIUIAT (JIHAHCOBOI JOTIOMOTH.

KarouoBi cioBa: npaBa OWTUHU, 3aXHCT MpaB JiTeH, IWTUHA, sKa
NOCTpaXKJana BHACIIAOK BOEHHUX J1d Ta 30pOMHUX KOH(IIKTIB, 30pOitHUI

KOH(DJITIKT, BIICHKOBI [1i, T10pU/IHA BiMHA.



SUMMARY

Stepanenko N.V. Protection and ensuring children's rights in the conditions of
military actions in Donbass: theoretical and legal analysis. - Qualifying scientific
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In the dissertation work the complex research of perfection of theoretical and
legal positions was made, the formulation of offers concerning legal protection and
maintenance of the rights of the child in the conditions of military operations in
Donbass was carried out.

Arguments were given that the genesis, essence, concept and content of the
legal status of the child are inextricably linked with the concept of "legal status of
the person™. It is noted: the legal status of the child is based on the content and
essence of the legal status of the person, but its feature is that the legal status of the
child should be understood as the same set of rights, freedoms and responsibilities
as for the person, only special (specific) rights are valid until adulthood. It was also
found that the social values of the legal status of the child are understood as the
importance of practical and legal measures of the state in meeting the needs of
children who are in the zone of military conflict and those who were displaced as a
result of this conflict. They should have the status of a special category of children
in need of protection of rights and freedoms in armed conflict, emphasizing that
present realities create an environment in which the implementation of state policy
to promote social values of the child's legal status requires immediate effective and
real improvement.

The analysis of the international and domestic normative-legal potential
concerning protection of the rights of the child during the military conflict in
Donbass is carried out. It was found that a separate legislative act on the peculiarities

of the protection of the rights of children affected by hostilities has not been adopted



in the seven years of armed conflict in Ukraine. Amendments to the Laws of Ukraine
"On Child Protection”, "On Amendments to Some Laws of Ukraine on
Strengthening Social Protection and Support of Families with Children" were
analyzed, and it was found out that these changes do not fully regulate this legal
situation.

The essence of children's rights in Ukraine as a "new axiology" of democratic
development in the context of globalization challenges is considered. It is
determined that the axiology of law is generally understood as the positive role of
law in meeting the needs of participants in public life. Based on this, it is emphasized
that the rights of the child as a "new axiology" of modern democratic society should
be understood as the ability of any society to satisfy the fundamental rights and
freedoms of children to life, health, education, equal development as a guarantee of
future development. It is studied that the rights of children who are in the territory
of military conflict in the current conditions of globalization challenges in Ukraine
are in contradiction with the real existing problems and are extremely vulnerable,
exist due to imperfections and inadequacies of legal mechanisms for their protection.

It was found out that in Ukraine there is still no document with a specific list
of measures that would ensure the declared medical, psychological, pedagogical
rehabilitation and social reintegration of children affected by hostilities and armed
conflicts, this situation is new among the social and legal problems of our society.

The concepts and algorithms of protection of children's rights are defined.
Various multi-vector preconditions and factors of violation of children’s rights and
freedoms in the conditions of hybrid war in the East of Ukraine are revealed. Real
responsibility for these crimes should fall under the notion of "war crimes”
committed under aggravating circumstances and under the jurisdiction of an
international military tribunal. The analysis of the international normative-legal
potential in such a context testifies to the declarativeness of the adopted norms, the
issues of protection of the rights of the child in the conditions of military conflict
(hybrid war) are not considered in a specific statement. In the realities of the present

maintenance of hybrid wars of various forms and methods, effective comprehensive



measures involving all state and legal structures, mechanisms and instruments at the
international level are not carried out, the evidenced of this is the hybrid war in
Eastern Ukraine, which lasts eight years and every day the number of human
casualties and severe consequences is only increasing and their continuation has
irreversible systemic processes.

It is analyzed in terms of various thematic areas and criteria that today the UN
Security Council in matters of protection of rights, freedoms and guarantees of the
child in military conflict has symbolic forms of influence on these negative
processes. It is burdensome, regulatory mechanisms are affected by formality,
declarativeness, the complexity of the processes, which creates irresponsibility and
avoidance of criminal punishment of war criminals in the international military
tribunal. It is proposed to carry out institutional reform of the UN Security Council,
improve organizational governance structures, staff professionals, provide specific
competencies and functions not only in the subject of our study, but also much more
broadly concerning the pressing problems of today in matters of world security and
peace.

The analysis of the concept of peculiarities of protection of the rights and
freedoms of the child in the conditions of hybrid war, in particular in Donbass, is
carried out according to various thematic criteria. It is proposed to introduce into
scientific discourse and scientific circulation the concept as a separate legal category
- "features of protection of children's rights in wartime", taking into account the
peculiarity of this category (child), its vulnerability in the stage of full development
and the prerogative of the future of the state.

It was found out that exactly the peculiarity of ensuring the rights and
freedoms of the child in wartime should be one of the main means of implementing
UN functions at the international level, and the adopted regulations should be
binding on each state, through implementation in existing national legislation and
specific increased criminal liability for war crimes that fall under the jurisdiction of
an international criminal tribunal.

It was analyzed that in modern conditions of dynamics of globalization



challenges and confrontations, international humanitarian law should act as a
concentrated expression of existing rights, as an effective legal basis for any
democratic state of the world, where current legislation and legal norms should
become priority and correspond to universal democratic values.

In the comparative legal aspect, an attempt was made to make a proposal to
introduce and prosecute on the grounds of "criminal acts related to the resolution
and conduct of hybrid warfare.” It is proposed to include it in the list of international
war crimes (highlighting its nature and features) that fall under the jurisdiction of
the International Criminal Court (Rome Statute, Article 5), as a separate serious war
crime, the resolution and conduct of hybrid warfare. This will enable effective
confrontation and the creation of appropriate barriers to the prevention of hybrid
forms of enslavement of peoples and nations of the world, will ensure the
inviolability of national territories.

Information collected from official scientific open authoritative sources,
analysis of current domestic and international legislation, analysis of current practice
unambiguously give reason to believe that the declarative legal framework,
formality, vagueness, double standards of political thinking and decision-making at
the international level spread negativity, mistrust to international law, provide an
opportunity for the duration of military aggression in eastern Ukraine. This is a real
bloody catastrophe of the XXI century on our planet, a war that already has and will
have complex, inevitable consequences not only for Ukraine.

Scientific analysis of the main provisions of forms and methods of public
administration in the field of ensuring the rights and freedoms of the child in the
hybrid war in Donbass in the context of generally defined international legal
standards in correlation with the processes of objective development, optimization
and reform of public authorities at all levels was made. At the same time, the use of
a wide range of information processed from open sources provided an opportunity
to scientific search for a definition and discourse of solving the research problem

with emphasis on public administration in Ukraine, the importance of changing the



strategy of legal doctrine, law enforcement in the protection of the legitimate
interests of the child, which should belong to a special category of rights.

Emphasis is placed on the need to improve organizational and legal forms and
methods of management, ensuring the rights and freedoms of the individual,
including the child, in a hybrid war to apply constant, specific practices of interaction
between public administrations of states where there are armed conflicts
(conferences, reports, hearings).

It is proposed to single out as a separate specification in scientific approaches
the activities of public administration in a hybrid war and effective managerial
influence at all levels of government in the activities and protection of children's
rights and freedoms in a military conflict.

Arguments were given for the fact that taking into account the above
conditions and proposals will allow Ukraine to introduce such appropriate and
effective approaches to regulatory development, which will positively affect the
forms and methods of public administration activity at all levels of government,
which will give an opportunity to ensure maximum standards of democratic
development of Ukraine, leveling external challenges of hybrid confrontation in the
East of our state. It is determined that the rights of children in the territory of military
conflict in the current context of globalization challenges in Ukraine are in
contradiction with the generally accepted concept of axiology of law and are
extremely vulnerable, that is exist in the absence of legal mechanisms to protect
them.

Theoretical and legal problems of democratic transformations of
constitutional and legal protection of children in the conditions of military
aggression in Donbass are outlined. Particular attention is paid to the study of
international experience in the legal implementation of child protection in hostilities
and armed conflicts. The study noted that these rights are guaranteed by a sufficient
number of international instruments. However, the implementation of the
requirements depends on the country, its political situation, the political will of the

rulers and the level of escalation of the military conflict.



It was analyzed that Ukraine has ratified the most important international legal
acts on the protection of children affected by military conflicts. However, the
implementation of the measures required in the event of ratification is hampered by
the uncertainty of the final legal status of the occupied territories, the status of the
aggressor country, the final legal assessment of the hostilities in the Donbas. Such
political and legal uncertainty creates unsystematic actions of the Government of
Ukraine to protect the legal status of children. It is found that it is not possible to
follow the scenario and experience of legal protection of this category of children,
as it was done by other countries due to special political and national issues.

Proposals for the development of mechanisms aimed at strengthening trust in
human and child rights are substantiated; improving the protection of children's
rights; monitoring and investigating violated children's rights; assistance to the law
enforcement agencies of Ukraine in the development of documentation and
investigation of violations of children's rights related to the military conflict, in
accordance with international standards, including the International Criminal Court;
developing of trainings for high-ranking officials and administrative workers, social
workers, psychologists at various levels, which will be adapted to Ukrainian
legislation; providing judicial support in the framework of judicial reform so that the
Ukrainian judiciary can build its capacity to resolve conflict issues.

It is recommended to introduce a national mechanism of creating a single
register of children affected by aggression and a single piece of legislation to ensure
that all child victims of military conflict have adequate access to legal protection of
their status, including comprehensive rehabilitation, restitution, compensation and

guarantees of financial assistance.
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