AHOTAIISA

leaszkenko FO. B. IIpaBoBi 0CHOBH 0cO0MCTOI AaBTOHOMIii MPUMBATHUX
oci0 Ta opranizauiii: TeopernuHuii acnekt. — KBamidikariiina HaykoBa Ipaiis Ha
paBax PyKOIUCY.

HucepTatiis Ha 3700yTTs CTymneHs AOKTopa ¢imocodii 3a creniaJbHICTIO

081 — I[IpaBo. — BH3 «VYHiBepcureT ekonomiku Ta npasa «KPOK», Kuis, 2021.

JucepTaitiiiHe MOCHIDKEHHS € TEPIIOK BCEOIYHOI0 TEOPETHUKO-TPABOBOIO
PO3pOOKOI0 TEMAaTHKHA OCOOMCTOI aBTOHOMIT MPUBATHUX OCIO Ta opraHizallii, 1o €
IHHOBALIMHOIO JJIsl TOHATIMHO-KATErOpiaJIbHOTO amnapary IOpUIUYHOI HAyKH
KOHIICTIITI€}0, CHHTE30M KOHIICTIIiH 0coOm, opraHizaliii, aBTOHOMIi, MPUBATHOCTI Ta
MIPABOBOTO TIOPSIKY.

CdopmynboBaHO BU3HAYEHHS OCOOMCTOI aBTOHOMIi MPUBATHUX OCIO Ta
opraHizamiii: 1€ BIAaCHUW TPABOBUM TMOPSAJOK CaMOCTIHHOTO 1CHYBaHHS
1HIMBIyalbHOCTI (0COOM, TpynH 0cCi0), MpUpoAHOL (JItoauHA, 1HII HOopMU OYTTS)
Yy IITY4YHOI (COLIaJibHI, TE€XHIYHI CHUCTEMH), IO TMPOSBISLAE HE3ANEKHICTH BIJ
1HJMBITyaJIbHUX BIUIMBIB Ta MyOJ1YHOT MOJITUYHOL BT,

OnucaHo 03HaKM OCOOMCTOI aBTOHOMIT MPUBATHUX OCIO Ta opraizaiii, sKi
MOXXYTh 3aCTOCOBYBAaTHCSI Ha TPAKTHUIIl MPW BUPINICHHI MUTAHHS BU3HAHHS 3a
00’€KTOM MpaBa cTaTycy ocoou (Cy0’ekTa mpapa): IHAUBIIyaJbHE CAMOBU3HAUYCHHS
(1IEHTUYHICTD); CAMOCTIMHICTh ICHYBaHHS 32 BIIACHUMH 3aKOHAMH B CHITy aBTOHOMIT
Matepii, aBTOHOMIT BOJIi, CyBEPEHITETY PO3yMy; 3JaTHICTh OYTU MEPIIOKEPETIOM
BJIACHOTO HEBIIUY>KYBaHOTO TpaBa; 371MCHEHHS Cy0 €KTUBHMX IpaB 1 000B’S3KIB,;
cB00O1a BHOOPY MPaBOBUX 3aCO0IB peasizallii MpaBOMIpHUX 1HTEPECIB; MPOsIBICHA
B IMPABOBUX TIpollecax 1 BIJHOCHMHAX 3JAaTHICTh PO3BUBATU CBOOOJY Ha OCHOBI
MPABOBOIO JIOCBIAY BiAMOBIATBLHOCTI.

3anmpornoHOBaHO MaTEMaTHYHI MOJIEeJIl OCOOMCTOI aBTOHOMI1, SIK1 BU3HAYAIOTh
npaBa Ta OOOB'S3KM SIK (YHKLIOHAJIBHUN 3B'S30K MDK KIUJIBKICHUMHU BHpa3aMu

MPUYUHHOTO 1CHYBaHHS (CBOOOIM) Ta HACIIIKOBOTO ICHYBaHHS (B1AMOBITAIEHOCTI)



1 BUBHAYAIOTh aBTOHOMIIO SIK pIBHOBAry Ipas 1 000B'sI3KiB, 3B'I30K Mik OJIMHUIICIO
Ta €IHICTIO. TakoX 3amporoHOBaHO KOMIT'IOTEPHI MO/l 0COOUCTOI aBTOHOMII, Y
SKHX IPOrPaMu T€HEPYIOTh MPaBOB1 CY>KEHHSI.

Po3po6ena Moienb eBoIroIii 0cOOMCTOT aBTOHOMI1, sIKa BKJIIOYAE TPH CTaIil
caMoOpraHi3allii: mo-mepiie, peatizallis CBOOOIN Ta MPUUHSATTS BiANOBITAITBHOCTI
(MOpasibHa aBTOHOMI) JUIsl CTBOPEHHSI TPAIUIIil; MO-pyTe, peani3alis Tpaauiii Ta
OPUIHATTS ajJbTEpPHATUB (€TMYHA aBTOHOMISI) JIJIi CTBOPEHHS 3aKOHY; IO-TPETE,
peastizailisi 3aKOHY 1 NPUUHATTS pedopm (IIpaBoBa aBTOHOMIS) AJIST HAPOIIYBaHHS
CBOOOJIM HA OCHOBI HOBUX TIPABOBUX TEXHOJIOTIM; MPOTE YXWICHHA BIJ
BIJIMOBIJIAJIHOCTI, aJbTEPHATHUB Ta pPePOpPM CIPUUYMUHSIE CYNEPEUHICTh MIK
PEANBHICTIO Ta MPAaBOBUM MOPSIKOM OCOOMCTOI aBTOHOMII 1 IEPEPUBAE PO3BUTOK,
JIOTIOKH IO CYTIEPEYHICTh He Oye MOoA0IaHo.

Onucana nepioau3aniss HOpPMaTUBHOTO PO3BUTKY B YKPAiHCHKIN Ta CBITOBIM
JIepKaBHO-TIPABOBIN 1CTOPIi HA OCHOBI MOJIEJNI €BOJIIOIII OCOOMCTOI aBTOHOMIl Y
B3a€MHO JIOTIOBHIOBAHUX 1O Mipi iICTOPUYHOTO PO3BUTKY cdhepax Mopall K Bipu B
100po 1 3710, €TUKH AK (u1ocodii 3aCTOCYBaHHS HOPM Ta IpaBa sIK HayKOBOIO
3HaAHHS MPOo cuiTy 3aKkoHiB. [TokazaHo, 110 epio MopaabHOI ABTOHOMII MTOB'sI3aHUM
13 PO3BUTKOM JIFOJCbKOT CBOOOAM Ta MOJI0IaHHSIM pabcTBa (CkacyBaHHSI OOProBOro
pabcTBa 3akoHamu CosioHa y VI cT. 10 H.e., 3a00poHa NMepeTBOPIOBATH 3aKYIIIB Ha
xonomiB Cratyrom Bonomumupa Monomaxa 1113 p.), mepiog eTuyHOT aBTOHOMIT
NOB'SI3aHUNA 13 PO3BUTKOM TI'POMAJSIHCBKOTO CYCIUIbCTBA, y4dacTi TpOMaisiH Y
MPUUHATTI TOJITHYHUX Ta MPABOBUX PIlIEHb (BUHUKHEHHS CYJy MPUCSHKHUX 1
ctBopenHsi [lapmamenty Amnrmi y XIII cT., oOpanns rerbmanom borngana
XMeNbHUIBKOTO KO03allbKoI paaoi y 1648 p.), mepioag MpaBoBOi aBTOHOMIi
MOB'SI3aHUM 13 TApAaHTYBaHHIM OCOOMCTHUX MPaB Ta PO3MIMPEHHSIM CBOOOIM BUOODPY
3aKOHHUX 3ac001B peanizallii 0COOMCTUX MpaB (MPUUHATTS 3arajbHOl AeKaapalii
npaB JoauHU Y 1948 p., MporoiomeHHss OCHOBHUMH IIHHOCTSMH PEaIbHOCTI MpaB
Ta CyBEpPEHITETY 0COOUCTOCTI y 3BepHeHHI BepxoBHoi Pagu Ykpainu 1o Hapoxay B

1991 p.).



Po3po0seHo aBTOHOMHO-TIpoLIeCyaibHy MOJIEIb ITPaBa, siKa BIAPI3HIAETHCS BT
B1JIOMUX MOJIITUKO-TIPABOBUX MOJIENIeH BIaAHOI BKa31BKH, CYCIIIBHOTO JJOTOBOPY Ta
CIIPABEIJIMBOTO MPOIECY IHHOBAIIHHOO KOHIIETITIEI0 CHIIN MPaBa SIK €THOCTI HOPMH
13 HACHICTIO 1 JIO3BOJISIE BUSIBJISITH B3a€MO3B'I30K IPUBATHUX ITPABOBHUX MOPSIAKIB 13
myOJIIYHUMHU IPAaBOBUMHU CUCTEMaMH, A0JATH BITUYKEHHS MK 0COO0I0 Ta 3aKOHOM
1 MK 3aKOHAMH TPUPOJU Ta 3aKOHAMH JIFOJCHKOTO KUTTS, a TaKOXK €()EKTHUBHO
MOEIHYBATH M'SIKY 1 >KOPCTKY CHJIy IMpPH BCTAHOBJIECHHI MPABOBOTO MOPSAKY 13
MIHIMI3alli€l0 MPUMYCYy Ha OCHOBI CYOCHAIQpPHOCTI TIPABO3aCTOCYBAHHS [0
mpaBopea’izailii Ta iHpopMOBaHOT aBTOHOMIi. B aBTOHOMHO-TIpoIIecyaibHii MO
3aKOH € MPAKTUYHO MIATBEPIKEHOI0 HOPMOIO (YSBIEHHSM IPO TE€, K Ma€ OyTH),
KOTpa pPEeNnpe3eHTy€ BOJIIO JI0 CIPABEUIMBOCTI Ta MO CBOIM CYTi € HEBIUYKYBaHOIO
BiJl pEaJIbHOCTI B CHITy TOTO, 1110 3aKOH BUpaKa€ eMITIPUYHE 3HAHHS TIPO aBTOHOMIIO
IIPaBOBUX MPOLECIB Ta iX €JIEMEHTIB, MOBTOPIOBAHICTh Ha MPAKTUIl IMPOSBIB
aBTOHOMII MaTepii 1 caMoopraHizailii MpaBoOBOro MOPSAKY B pe3yJbTaTl aBTOHOMIT
BOJI.

3anmponoHOBaHO KOHIIEMI[I0 1HPOPMOBaHOT aBTOHOMI1, BIAMOBITHO 1O SKOI
KJIFOUOBY POJIb y PO3BUTKY MPABOBOI KYJIbTYpU BIJITPAIOTh 3HAHHS MPO MPABOBI
TEXHOJIOT1i TMHAMIYHOTO MUPY, KOMYHIKaTUBHOI IEMOKpAaTIii, IpoLecu MeauTallli,
MeJlialii 1 HeHaCWIbHUIIBKOTO CIIPOTUBY HECIIPABEIJIMBOCTI Ta arpecii.

Po3pob6ieHo Teopiro mpaBoCcy0'eKTHOCTI Ta OCOOMCTOT aBTOHOMII IITYYHOTO
IHTEJNEeKTy, TpaB poOOTIB Ha ICHYBaHHS, ()YHKIIIOHYBaHHS, PO3BUTOK, MHp 1
CIIPaBEJIUBICTh, SIKI MalOTh BH3HABATHCS Yy MyOJMIYHMX Ta MPUBATHUX MPABOBHX
MOPSJIKaxX y 3B’ A3KY 13 000B’A3KOM IITYYHOTO 1HTEJIEKTY CITY>KUTU CYyCHIbCTRY.

3anmpornoHOBaHO CIOCOOU 3aCTOCYBaHHSI TEOPETUUHHUX 3HAHb MPO OCOOUCTY
aBTOHOMIIO MPUBATHHUX OCI0 Ta OpraHizaiiil y FOpUINYHIN MPAKTHII, HAYIIl Ta OCBITI
Ha OCHOBI aBTOHOMHO-TIpOIIECYyaJIbHOI ~ Mojeni mpaBa. PexoMeHmoBaHO
PO3IIUPIOBATH MPAKTUKY MPEBEHTUBHUX IOPUINYHUX KOHCYJIbTAIIN, CHCTEMAaTHIHO
3aCTOCOBYBAaTH AQJIbTEPHATHUBHI METOAM BHUPIIMIEHHS CIHOPIB 1 TPUIHUHEHHS
KOH(TIKTIB (IIeperoBopu, Meiallito, apoiTpax, aiajaor, TOIO), BUKOPUCTOBYBATH

1H(pOpMaLIHI TEXHOJIOTI] 1 ITYYHUM IHTENEKT Yy MPaBO3axHUCTi, CyJIOYMHCTBI Ta



IHIIMX BUAAX IOPUIWYHOI TpakTUKU. [Ipy HaBYaHHI OCHOBaM 0COOMCTOT aBTOHOMIT
NMPUBATHUX OCI0 Ta oOpraHizaimiii MPOMOHYEThCS  3aCTOCOBYBATH MHUCIICHI
eKCIIEPUMEHTH Ta OOrOBOPIOBATH MPHUKJIAAW TOTO, SK JIIOJM CaMOCTIHHO
BU3HAYalOTh CBOI MMpaBa Ta 000B’SI3KH MPU CTBOPEHHI, IHTEPIpETAIlii Ta peatizarii
IOPUIMYHUX HOPM, 3a JIOTOBOPOM, IUIAXOM JAEMOKPAaTHYHUX MPOLERyp 1 T.II.
[TokazaHo MHUISIXM 3aCTOCYBaHHS Yy HAYKOBHX JIOCHIIKEHHSIX aBTOHOMHO-
mpoIecyalbHOT ~ MOJIeNIl  TpaBa, MOJEIl €BOJIOLII  O0COOMCTOI  aBTOHOMII,
MaTeMaTUYHUX Ta KOMI'TOTEPHUX MOJENeld 0COOMCTOI aBTOHOMIi IPUBATHUX OCIO
Ta OpraHizailii.

[IpoananizoBano ¢GopmMu 0COOUCTOT aBTOHOMIlI MpPUBATHUX OCI0O Ta
opraHizaliii y HOPMOTBOPYOCTI Ta IHTEpHpeTalii MpPaBOBUX HOPM Yy OKpPEMHX
rajy3sx InpaBa pi3HUX MpaBoBux cucteM. [lokazaHo, 1m0 ocoOucta aBTOHOMIs
NpPUBATHUX OCI0 Ta oOpraHizamiid 3akplIIOETbesl Yy (popMax BHU3HAHHS
paBoOCy0'€KTHOCTI, TApaHTYBAHHS 1 3aXUCTY Cy0'€KTUBHUX IIPaB, CBOOOAH BUOOPY
Ta MPUNUHATTA PillIeHb, MPUBATHOCTI, HEJTOTOPKAHHOCTI aBTOHOMHHUX IPAaBOBUX
NOPSIAKIB, COPHUSIHHSA OCOOMCTOMY PO3BUTKY Ta ydacTi B IyOJIIYHIM MOJITHIII.
3o0kpema, y MIKHApPOJHOMY TIpaBl OCOOMCTY aBTOHOMIIO 3akpirjieHo y Qopmi
CYKYyITHOCTI IIpaB JIIOAWUHHU, Y KOHCTUTYLIIHOMY IpaBl rapaHTisIMU IpaB JIOJUHU
Ta TPOMASTHUHA, IPUHIIMIIAMU HApOJOBIAIS Ta CIPABEAJIMBOTO MPABOCYIIS, Y
KpUMIHAJIBHOMY MpaBi MPUHIMIIOM OCOOMCTOI BIJMOBIJAIBHOCTI 3a HAsSBHOCTI
BUHM, Y HMBUILHOMY MpaBl MPUHIIMIIOM BUIBHOTO BOJIEBUSIBIECHHS NPU YKJIAJIEHHI
JIOTOBOPY, 1 T.JI.

3anpornoHOBaHO KOHIIEMIIIF0 aBTOHOMHOI'O 3HA4Y€HHsSI BEPXOBEHCTBA IIpaBa,
JKe TMOJIsira€ B TOMY, IO YCi CyO’€KTHM MpaBa B YCIX MPAaBOBHUX BIJHOCHHAX,
nyOnigHuX (TOOTO, P peatizallii CHUTbHUX 1HTEPECiB) Ta MpUBATHUX (TOOTO, MPHU
peaizallli BIaCHUX 1HTEpPECIB) MOBUHHI JOTPUMYBATHUCS BU3HAHUX Ta BU3HAUYCHUX
HUMHU HOPM (3aKOHIB), SIK MPAaBWJIO, ONEPEIHBO MPOTOJIOMIEHUX, HA OCHOBI SIKMX
3IIUCHIOETHCS PO3CYI TPO CIPABEJIMBICTh, BUSBISAIOTHCS (DAKTH il MOPYIICHHS 1
BCTAHOBJIIOETHCSI BIAMOBIAQNBHICTD IS 1i BITHOBJIEHHS (TIPaBOCYAJISI), MPUUOMY

CUCTEMa BH3HAHMX HOPM (3aKOHIB) Cy0’€KkTa TpaBa MO MOMJIHMBOCTI YHHKAE



KOH(pOHTAIlll 13 TaKUMH CHUCTEMaMM 1HIIUX CYyO’€KTIB IMpaBa, BU3HAE iX IPaBO
BIJICTOIOBATH BJIACHI IHTEPECH Ta KOPUCTYBATHUCS IOCTYITHUMH OJlaramu.

BusBrieno pamMku 0coOHCTOI aBTOHOMIi MPUBATHUX OCIO Ta oprasizaiiii y
MIPaBOBUX CUCTEMaxX CBITY Ta MDbXHapogHOMy mpasi. [lokazaHo, 110 rapaHTisIMU
0co0MCTOT aBTOHOMII MPUBATHUX OCI0 Ta OpraHizaiiil B MDKHApOJAHOMY IpaBi €
CTaHJApTH TIpaB JIOAWHU Ta TJI00adbHOI KOMEPINi, 3aKpIMJICHI PO3BUHYTOIO
CUCTEMOI0 MDKHApOJHO-TIPABOBUX akKTiB, 30kpema, Craryrom Opranizaiii
O06'eqnannx Hamiii, 3aranpHOI0 JAeKiIapalli€ro mnpaB JOAUHH, [[exnmapariiero mpo
paBo Ha PO3BUTOK, Jlekiapaliiero mpo mnpaBo Ha MUp, Mi>XKHApOJAHUM TAKTOM IIPO
IPOMAJITHCHKI Ta TMOJITHYHI TpaBa, MDKHapOJHUM NAKTOM IPO EKOHOMIYHI,
coIliajbHl Ta KyJbTypHI mpaBa, KouBeHiero Pagu €Bponu mnpo 3axucT Mpas
JIIOJTMHU Ta OCHOBOIIOJIOKHUX CBOOOJ Ta 1H., @ TAKOX CBOOO1a BUOOPY FOPUCAMKITIT
BupimieHHs cropiB (lex voluntatis) y Mi>kHapOJHOMY IPUBATHOMY ITIPaBi.

OOrpyHTOBaHO NPUTAMAHHICTh 3aXUCTy OCOOHCTOI  aBTOHOMIi  SIK
byHIaMEHTAIBHOTO KOHCTUTYIIHHOTO TPHUHIMIY YCIM IPABOBUM CHUCTEMaM, SKi
BI/IMOBIAAIOTh CYYaCHUM CTaHJapTaM BEpXOBEHCTBA IpaBa.

BcranoBieHo, 10 KOHCTUTYLIHHO-TIPABOBI TapaHTii OCOOMCTOI aBTOHOMII
3HaWIUIM BiAoOpaxkeHHs y cynoBiil npaktuii BepxoBuux Cynis CIIA, Kanaaw,
[Tanatu Jlopmie 1 BepxoBnoro Cyny BemukoOputanii, ®eaepaibHOro
Kouncrurymiinoro Cyny Himeuunnu, [liBnenno-Adpukancbkoro KoncTutyiiitHoro
Cyny. IlokazaHo, 1110 ocoOrcTa aBTOHOMISI IPUBATHUX OCIO Ta OpraHi3ailiil y meBHUX
chepax mnpsmo mependaduena Korncturymissmu Anromu, Exsamopa, KyoOw,
MapmamtoBux octpoBiB, [lopryrami. ¥ 2017 poui €Bponeiicekuii [lapiament
NPUMHSB PE30JIOII0 13 3aKJIUKOM MEepe0AYUTH CHEllaIbHUM TPaBOBHUM CTaTyC
eJIEKTPOHHOI 0coOu 11t poboTiB 1 CayaiBchka ApaBis Hajaia rpOMaTHCTBO pOOOTY,
0 CBIIYWTH TPO MEPCINEKTHBU TMOMAIBIIOT0 BU3HAHHS OCOOMCTOI aBTOHOMII
HTYy4HOro iHtenekty. Kpim Toro, mepeadauyBaHOIO € TMEpClEeKTHBA BU3HAHHS
MPaBOCYy0 €KTHOCTI Ta OCOOMCTOI aBTOHOMIi TBAapWH, BPAXOBYIOUH CBITOBE
NOIIMPEHHS PETYJISLIN 00 100po0yTy TBapUH 1 3aKOHO/aBY€ BU3HAHHS TOTO, L0

TBapUHU € CKOpIlIe YYTIMBUMHU ICTOTAMH, HDK pEYaMH, Yy HU3I FOPUCIUKIIIH,



BKUTIOYaroun ABctpito, Himeuunny, Ilonbmry, ®@panmiro ta HIBeimnapiro. CymoBa
npakTuka B [Haii, 30kpema, pimenns Buioro Cyny I[lenmkady ta Xap'sHu B cripaBi
Karnail Singh and others v State of Haryana 3a 2019 p., cBiquuTh po BH3HAHHS
IOPUIMIHUMHI 0CO0aMH TBAPHUH 1 PEIMETIB PEJITiifHOr0 MOKJIOHIHHS.
[TpoananizoBano qokTpuHy €Bporneiicbkoro Cyy 3 MpaB JIOJUHHI Y aCleKTi
0co0MCTOT aBTOHOMIT MpHUBAaTHUX OcCi0 Ta opradizamiii. BusiBneHo Tpu KaTeropii
BIAMOBIAHUX TipaBoBUX mo3uilidi Cyay: BU3HAHHSA 1HJAWBIAYyalbHOI CBOOOIU Y
peautizailii mpas JIOAUMHU (aBTOHOMIsI TPaBOCyO’ €KTHOCTI); BKa31BKU Ha pi3HI (hopMu
aBTOHOMII TMPaBOBOTO CTaTyCy JIIOJWHH, OCOOMCTOi (TpYIMOBOi, OpraHi3aliiHoi,
IHCTUTYIIIHOT) aBTOHOMIi B OKpeMHX cepax KHUTTS, MPUBATHUX Ta MyOJIUHUX
MIPaBOBUX BIIHOCHH; BKa3iBKM Ha aBTOHOMHE 3HAUYCHHS IPaB JIFOIMHH, KOHIICTITIN
Ta TepmiHoJorii KoHBeHIIlT po 3aXUCT MpaB JIOJMHU 1 OCHOBOIOJIOKHUX CBOOO/T
(aBTOHOMIS TpaBO3acTOCyBaHHs). KpUTUUHO oOlliHEHEe OOMEXeHE 3aCTOCYyBaHHS
CyoM IpUHIUITY OCOOMCTOI aBTOHOMIi y MUTAHHAX JOCTYITY JI0 MIPaBOCYAIS.
BusiBieHo pamku 0coOHCTOi aBTOHOMIT IMPUBATHUX OCI0 Ta Oprasizaiii y
npaBoBil cuctemi YKkpainu, nependadeHi Koncruryuiero Ykpainu, KpuminansHum,
Kpuminaneaum nponecyasnbhuyM, [luBinmbHuM, [uBinbHHUM —mpoliecyaabHUM,
[TogatkoBum, CimeitHuM, 3eMenbHUM, XKutinoBum Ta iHmmMmu Kojgekcamu Ykpainu,
OcHOBamMM 3aKOHOAABCTBA YKpAiHU PO OXOPOHY 370pOB's, 3aKOHaMHu YKpaiHu
«IIpo HamioHanbHI MEHIIMHU B YKpaiHi», «lIpo 3axuct mepcoHaIbHUX JaHUX,
«IIpo rpomanceki 00'eqHanHs», «IIpo 3BepHeHHs rpomansH», «IIpo moctynm 1o
nyoniyHoi iHpopMaiii», «IIpo iHbopmartito», «IIpo npodeciitni cmiiku, iX mpaBa
Ta rapaTii aispHOCTIY, «IIpo Oyxranrepchkuii 001K Ta (piHAHCOBY 3BITHICTH B
VYkpaini», 3aKOHOJIAaBCTBOM IPO OCBITY, BUOOPHU, pedepeH1yMHu, TOIIO.
[TpoananizoBano noktpuny KonctutymiiiHoro Cyny VYkpaiHu y achekTi
0COOMCTOI aBTOHOMIi MPUBATHUX OCIO Ta opraxizauiii. BussieHo, o pillleHHIMH
Cyny Bu3Ha€ThCs TpaBo (I3UYHOT OCOOM HA AaBTOHOMHE OYTTSI HE3aJEKHO BIJ
JIep’KaBM, OPTaHIB MICIIEBOTO CAMOBPSIyBaHHSA, IOPUIAYHUX 1 (I3UYIHHUX OCIO, a
TaK0X BU3HAETHCS, 110 BEPXOBEHCTBO IMpaBa — IIe MaHyBaHHs IpaBa SK MPaBOBOI

KyJIbTypH, IO HE OOMEXY€EThCS JIMIIE 3aKOHOAABCTBOM. Ilokazano, 1m0 y



KOHCTUTYIINHIA IOPUCTIPYACHINT CYIUIl pealidyBajiu 1J1ei JIFOJUHOIECHTPUYHOT
JIep’KaBU Ta OCOOMCTOI aBTOHOMII y T'POMAaJIIHCbKOMY cycniibcTBi. HaBegeHo
KPUTHUYHUN aHami3 BIAMIHHOCTI y 3actocyBaHHI CyJIOoM KOHCTUTYLIHHOTO
MPUHIIAITY HE3BOPOTHOI Jii mMpaBa y dYacl IO BIJHOIICHHIO J0 (I3UYHUX Ta
IOPUINYHUX OCi0.

BusBrieno nmpo6ieMu rapaHTyBaHHSI 0COOMCTO aBTOHOMIT MPUBATHUX 0C10 Ta
oprasizaiiiii y mpaBoBiii cuctemi YKpaiHu: BIICYTHICTh CHCTEMHOI ITPaBOBO1 OCBITH
3 NUTaHb OCOOMCTOI aBTOHOMIi MPUBATHUX OCIO Ta OpraHizaiiif; HEXTyBaHHS
0COOMCTOI0 ABTOHOMIEIO Yy MUTAHHAX I'POMAaJCHKOT0, MOJITHYHOTO, COLIAIbHOTO,
€KOHOMIYHOTro, 1H(GOPMAIIIHOTO, KYyJIbTYPHOTO, PENIriHHOTO CaMOBHU3HAYCHHS
0Cci0; CHpsIMOBAaHICTh JEp>KaBHOI TMOJITUKM HA TOCWJICHHS HAJMIPHOTO
peryaoBaHHs, KOHTPOIIO Ta 000B’I3KOBOT 3BITHOCTI 1010 PUBATHOT JIISITBHOCTI 3
HEBpPaxyBaHHSIM aBTOHOMHOCTI NMPHBATHUX MPABOBUX IMOPSIKIB; HEBH3HAYCHICTH
IIPaBOBOI'0 CTATYCy OpraHi3ailliil, Kl III0Th 0€3 Aep:KaBHOI peecTpanli OPUANIHOT
ocobu y (hopMax rpoMaJCbKuX pyXiB 1 00'€THaHb, CIIBHOT ISUIBHOCTI (PI3MYHMX Ta
IOPUIUYHHX 0C10, TpaHCHALIOHAIBHUX KOPIIOpaIlii, peliridHux oprasisaiii, Tolo,
Ta HIFJIICTUYHE CTABJICHHS 0 0COOMCTOT aBTOHOMIT TBApPHH 1 IITYYHOTO IHTEIICKTY.

JloBeneHO HEOOXimHICTh BHECEHHs 3MiH a0 KoHctutyulii YkpaiHu s
BUKJIIOUEHHS npumnucy 4. 1 cr. 92 Konctutyuii Ykpainu npo Te, 1o npasa J0JUHI
BU3HAYAIOTHCS BUKIIOYHO 3aKOHAMHM YKpaiHW, OCKUIBKM TpaBa JIOJUHUA — 1€
yHIBEpcajbHa KaTeropis, 3MICT $KOi BHU3HAYA€TbCI ABTOHOMHUM OCOOHUCTUM
BOJICBUSIBIICHHSAM CaMOi JIFOJUHU, 3aXMCHHKIB MPaB JIOJUHU Ta TPOMAJSTHCHKOTO
CyCIJIbCTBA, a TaKOX IOPUIWYHOIO HAYKOI, MIKHApPOJAHUM TMpPaBOM 1
3apyO1’KHUMU MPABOBUMHU CUCTEMaMHU.

OOrpyHTOBaHO HEOOXIJHICTh TPHUBEJICHHS 3aKOHOJABCTBA YKpaiHU Yy
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This thesis presents the first comprehensive study of legal theory of personal
autonomy of private persons and organizations, which is the concept innovative for
the terminology of jurisprudence, constructed as a synthesis of concepts of person,
organization, autonomy, privacy, and legal order.

Personal autonomy of private persons and organizations is defined as the
inherent legal order of self-ruled existence of an individual (person, group of
persons), natural (human, other beings) or artificial (social, technical systems),
which shows independence from individual influences and public political power.

Indicators of personal autonomy of private persons and organizations are
described for further application in practical inquiries whether an entity should be
recognized as a person before the law (a subject of law), namely: individual self-
determination (identity); independence of existence according to the own laws by
virtues of the autonomy of matter, autonomy of will, and sovereignty of reason; the
ability to be the primary source of one's own inalienable rights; the practice of
subjective rights and obligations; freedom of choice of legal means of realization of
legitimate interests; the capacity, revealed in legal processes and relations, to
develop freedom on the basis of legal experience of responsibility.

Mathematical models of personal autonomy are proposed, where rights and
duties are defined as a functional relation between quantitative expressions of causal
existence (freedom) and consequential existence (responsibility), and autonomy is

represented by the legal balance of rights and duties, as a connection between unit



and unity. Computer models of personal autonomy are proposed, e.g. programs
generating legal judgments.

Theoretical model of the evolution of personal autonomy has been developed,
which includes three stages of self-organization: firstly, the realization of freedom
and acceptance of responsibility (moral autonomy) to create a tradition; secondly,
the realization of tradition and the acceptance of alternatives (ethical autonomy) to
create the law; thirdly, the realization of the law and the acceptance of reforms (legal
autonomy) to increase freedom on the basis of new legal technologies; however,
evasion of responsibility, alternatives, or reforms causes a contradiction between the
reality and the legal order of personal autonomy and interrupts development until
the resolution of the contradiction.

Chronological periodization of normative development in the legal history of
Ukraine and the world is proposed on the basis of said model of the evolution of
personal autonomy; according to the periodization, morality as belief in good and
evil is historically augmented with ethics as the philosophy of norms and further
with the law as scientific knowledge about the force of rules. It is shown that the
period of moral autonomy is characterized by the development of human freedom
overcoming slavery (abolition of debt slavery by Solon's laws in the 6th century
BCE; the prohibition to turn zakups into kholops by the Statute of Volodymyr
Monomakh in 1113), the period of ethical autonomy is characterized by the
development of civil society, citizens’ participation in political and legal decision-
making (the emergence of a jury trial and creation of the Parliament of England in
the 13th century; the election of Bohdan Khmelnytsky a hetman by the Cossack
Rada in 1648), the period of legal autonomy is characterized by guaranteeing of
individual rights and increasing freedom of choice of legal means of realization of
personal rights (adoption of the Universal Declaration of Human Rights in 1948; the
proclamation of the Verkhovna Rada of Ukraine to the people in 1991 declaring that
reality of rights and individual sovereignty are basic values).

Autonomous processual model of law developed in the thesis differs from the

known political models of law as the authoritative command, as the social contract,



and as the procedural justice, by an innovative understanding of the power of law as
the unity of norm and reality, that provides a useful way to explain the connection
of private legal orders with public legal systems, to overcome alienation between a
person and the law and between the laws of nature and the laws of human life, and
also it allows to combine effectively soft and hard power for the establishment of
legal order with minimization of coercion on the basis of subsidiarity of law
enforcement to rights-realization and informed autonomy. In the autonomous
processual model, the law is a practically proven norm (i.e. idea of what ought to
be), representing will for justice and inalienable from reality due to the fact that the
law expresses empirical knowledge about autonomy of legal processes and their
elements, repetitive manifestations of the autonomy of matter and self-organization
of the legal order arranged by the autonomy of will.

The concept of informed autonomy is proposed as a vision of development of
the legal culture based on the knowledge of the legal technologies of dynamic peace,
communicative democracy, processes of meditation, mediation, and nonviolent
resistance to injustice and aggression.

A theory is proposed which envisages legal personality and personal
autonomy of artificial intelligence, the rights of robots to exist, to function, to
development, to peace, and to justice, which should be recognized in public and
private legal orders along with the duty of artificial intelligence to serve society.

The thesis describes methods of application of theoretical knowledge about
the personal autonomy of private persons and organizations in legal practice,
science, and education on the basis of the autonomous processual model of law. It is
recommended to expand the practice of preventive legal advice, to apply
systematically alternative methods of dispute resolution and conflict transformation
(negotiation, mediation, arbitration, dialogue, etc.), to use information technology
and artificial intelligence in human rights advocacy, judicial proceedings, and other
forms of legal practice. Methods of teaching the basics of personal autonomy of
private persons and organizations are proposed, such as thought experiments and

discussion of ways in which people independently determine their rights and duties,



e.g. by creation, interpretation and implementation of legal norms, by agreement,
through democratic procedures, etc. The ways of application of the autonomous
processual model of law, the model of the evolution of personal autonomy,
mathematical and computer models of personal autonomy of private persons and
organizations in scientific research are proposed.

Forms of personal autonomy of private persons and organizations in the
creation and interpretation of legal norms in certain fields of law in various legal
systems are analyzed. It is shown that personal autonomy of private persons and
organizations is enshrined in the forms of recognition of legal personality,
guaranteeing and protection of subjective rights, freedom of choice and decision-
making, privacy, inviolability of autonomous legal orders, promotion of personal
development and participation in public life. In international law, personal autonomy
is enshrined by the human rights standards; in constitutional law, it is enshrined by
the guarantees of human and civil rights, by the principles of liberal democracy and
fair trial; in criminal law, it is enshrined by the principle of personal responsibility
for crime; in civil law, it is enshrined by the principle of voluntary entering the
contract; etc.

A concept of the autonomous meaning of rule of law is proposed, stating that
all subjects of law in all legal relations, public (based on common interests) and
private (based on their own interests), should adhere to norms (laws) they
determined and accepted, which take effect (generally) in the future, established to
be foundations of judgments about fairness (justice), to ensure accountability for
unfair conduct; also, the system of norms recognized by the subject of law should
avoid confrontation with similar normative systems of other subjects of law,
recognize their right to stick to their own interests and to enjoy available benefits.

The study describes a normative framework of personal autonomy of private
persons and organizations in the international law and legal systems of the world. It
is shown that the guarantees of personal autonomy of private persons and
organizations in international law are embodied in standards of human rights and

global commerce, enshrined in the extensive system of international legal



documents, including the Charter of the United Nations, the Universal Declaration
of Human Rights, the Declaration on the Right to Development, the Declaration on
the Right to Peace, the International Covenant on Civil and Political Rights, the
International Covenant on Economic, Social and Cultural Rights, the Council of
Europe’s Convention for the Protection of Human Rights and Fundamental
Freedoms, etc., as well as the freedom to choose the jurisdiction of dispute resolution
(Iex voluntatis) in the international private law.

The thesis supports the argument that all legal systems that meet modern
standards of the rule of law contain inherent protection of personal autonomy as a
fundamental constitutional principle.

Interpretations of constitutional and legal guarantees of personal autonomy
were found in the case-law of the Supreme Court of the United States, Supreme
Court of Canada, the House of Lords and the Supreme Court of the United Kingdom,
the Federal Constitutional Court of Germany, the Constitutional Court of South
Africa. It is shown that the personal autonomy of private persons and organizations
in certain spheres is directly ensured by the Constitutions of Angola, Cuba, Ecuador,
Marshall Islands, and Portugal. In 2017, European Parliament adopted a resolution
calling to create a specific legal status of electronic personhood for robots, and Saudi
Arabia granted citizenship to a robot; these tendencies indicate the prospects for
further recognition of personal autonomy of artificial intelligence. Also, there are
predictable prospects of recognition of legal personhood and personal autonomy of
the animals, given the worldwide spread of animal welfare regulations and
legislative recognition that animals are sentient beings rather than things in several
jurisdictions, such as Austria, France, Germany, Poland, and Switzerland. The
judiciary of India, in particular, in the 2019 Punjab and Haryana High Court
judgment in the case of Karnail Singh and others v State of Haryana, recognize
animals and objects of religious worship as legal persons.

Case-law of the European Court of Human Rights in matters of personal
autonomy of private persons and organizations is analyzed. Three categories of

relevant legal positions of the Court have been identified: recognition of individual



freedom in the exercise of human rights (autonomy of legal personality);
acknowledgment of various forms of autonomy of human’s legal status, personal
(group, organizational, institutional) autonomy in certain spheres of life, private and
public legal relations; interpretations of the autonomous meaning of human rights,
concepts and terminology of the Convention for the Protection of Human Rights and
Fundamental Freedoms (autonomy of law-application). Critical assessment is given
to the Court’s limited application of the principle of personal autonomy in matters
of access to justice.

The thesis describes the juridical framework of personal autonomy of private
persons and organizations in the legal system of Ukraine, prescribed by the
Constitution of Ukraine, Criminal Code of Ukraine, Criminal Procedure Code of
Ukraine, Civil Code of Ukraine, Civil Procedure Code of Ukraine, Tax Code of
Ukraine, Family Code of Ukraine, Land Code of Ukraine, Housing Code of Ukraine
and other Codes of Ukraine, Laws of Ukraine "Fundamentals of Ukrainian
Legislation on Health Care,” "On National Minorities in Ukraine,” "On Personal

Data Protection,” "On Public Associations,” "On Citizens' Appeals,"” "On Access to
Public Information,” "On Information,” "On Trade Unions, their Rights and
Guarantees for Activities," "On Accounting and Financial Reporting in Ukraine,"
legislation on education, elections, referendums, etc.

The doctrine of the Constitutional Court of Ukraine in the aspect of personal
autonomy of private persons and organizations is analyzed. It is found that the
judgments of the Court recognize the right of an individual to autonomous life
independent from other individuals, the state and local self-government bodies, and
also the Court acknowledged that the rule of law is the law’s power embodied in the
legal culture which isn’t limited to public legislation. It is shown that in
constitutional jurisprudence judges implemented the ideas of the human-centered
state and personal autonomy in civil society. Critical assessment is given to the

Court’s different application of the constitutional principle of prohibition of

retroactive application of the law to legal persons and natural persons.



The study indicates problems with legal protection of personal autonomy of
private persons and organizations in the legal system of Ukraine, such as lack of
systematic legal education concerning the personal autonomy of private persons and
organizations; tendencies to disregard personal autonomy in matters of public,
political, social, economic, informational, cultural, religious self-determination of
persons; the focus of public policy on strengthening excessive regulation, control
and mandatory reporting on private activities, without taking into account the
autonomy of private legal orders; the uncertainty of the legal status of organizations
operating without state registration of a legal entity in forms of civil movements and
associations, joint activities of natural and legal persons, transnational corporations,
religious organizations, etc., and nihilistic attitude to personal autonomy of animals
and artificial intelligence.

It is argued that the provision of Article 92 (1) of the Constitution of Ukraine
should be amended to remove the incorrect claim that human rights should be
determined exclusively by the laws of Ukraine, because human rights are, in fact,
the universal category which is determined by the expression of the autonomous will
of the human person, human rights defenders and civil society, as well as by legal
science, by international law and by many legal systems of the world.

For better compliance of the Ukrainian legal system with international legal
standards in the aspect of personal autonomy it is suggested to guarantee self-
determination in the ways to enjoy informational, academic, and economic freedoms
(free choice of language and media/communication channels should be allowed),
freedom of association and peaceful assemblies, religious freedom (establishment of
religious organizations by one person or small group without territorial affiliation
and without the approval of beliefs by the state should be allowed), freedom of
conscientious objection against military service, etc.

It is recommended to include personal autonomy of private persons and
organizations into the list of general principles of civil law in Article 3 of the Civil
Code of Ukraine, to amend the procedural laws of Ukraine introducing the procedure

of free-of-charge recognition and protection of personal autonomy of private persons



and organizations by the court, to envisage the legal personality of animals and
artificial intelligence in the legislation, to organize informational and educational
campaigns popularizing personal autonomy of private persons and organizations.
Also, the thesis recommends to strengthen the legal protection of personal autonomy
of private persons and organizations in the public legal system and private legal
orders, to create legal services aimed at the protection of the personal autonomy of
private persons and organizations, to conduct public discussions about development
of personal autonomy of private persons and organizations in Ukraine and prepare
relevant reports, expert proposals, amicus curiae briefs for courts, public authorities

and international institutions.

Keywords: personal autonomy, autonomous processual model of law, legal
personality, privacy, self-organization, legal order, individual freedom, informed
autonomy, natural law, legal pluralism, nonviolent law enforcement, human rights,

legal emancipation, rule of law, legal progress.
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